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The Mental Capacity Act

The Mental Capacity Act (2005) is a legal framework to protect patients’ rights, 

and aims to ensure that everyone is treated with dignity and respect. The main 

principles are that: 

•  everyone is assumed to have the capacity to make decisions for themselves, 

until we may have assessed otherwise 

•  patients are assisted to try and make informed decisions for themselves 

wherever possible 

•  patients who do have capacity are entitled to make an ‘unwise decision’, or one 

that we, or their families, may not always like or recommend 

•  if patients lack capacity to make certain decisions, their families, carers or 

advocates are consulted and involved in decision-making wherever possible

•  any decisions made on their behalf are made in their best interests and in the 

least restrictive way. 

In situations where patients may lack the capacity to make their own choices we 

will support them within the legal framework set out by the Mental Capacity Act 

and ensure that family members, carers or an independent advocate is involved in 

helping to establish what is in their best interests. All assessments and decisions 

will be documented clearly. 

Introduction

At St Leonard’s Hospice our care is personal, tailored to the needs of each 

individual patient. We aim to provide dignity and respect in all aspect of patient 

care and treatment. We want to encourage and enable patients to make decisions 

and choices for themselves and support them, and their families, in having the best 

quality of life for as long as possible. 

We always aim to involve patients and their families, where appropriate, in 

every aspect of their treatment. This includes explaining our services clearly and 

accurately, in a way that people can easily understand, offering choice wherever 

possible, and seeking consent appropriately. 

This guide gives a summary of the kinds of care and treatment we would consider 

as normal and expected. There is also information on additional treatments which 

might be considered, if appropriate. We would always try to explain, involve and 

seek appropriate consent from you in making decisions about these possible 

treatments.
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Advance Care Planning

An advance care plan outlines a patient’s personal preferences and choices for 

end of life care. If you or your loved one already has an advance care plan, please 

let us know and we can ensure it is added to our records. Some of these plans 

will be legally binding, which we will always respect. If you have appointed a legal 

representative, we will always involve them fully in all aspects of care planning. 

Some plans may not be legally binding but we will always take them into account 

in establishing someone’s best interests.

Powers of Attorney 

If you, or your loved one, has registered a Lasting Power of Attorney for Health and 

Welfare with the Office of the Public Guardian, then please let us know and we will 

ask for a copy of the notification for our records. The named attorney(s) will be able 

to make decisions as the patient would do, but only if/when they lose capacity for 

making that decision. 

A Lasting Power of Attorney for Finances and Property, or an Enduring Power of 

Attorney, is concerned with financial decision making, which may be relevant for 

discussions around funding of care in the future. Please let us know if this is in 

place to ensure we involve the relevant person/people in these discussions. 

Independent Mental Capacity Advocate 
(IMCA) 

If a patient doesn’t have family or friends who are able to advocate for them, we 

may need to refer to an IMCA. There are circumstances where we must involve an 

IMCA when decisions are particularly complex or difficult. In York the IMCA service 

is: York Advocacy Tel: 01904 414 357. 

Deprivation of Liberty Safeguards (DoLS) 

If a patient lacks capacity to consent to be in the Hospice and to receive care 

from our services, and becomes agitated or distressed, they may require a high 

degree of input from our staff in order for us to manage their care and support. If 

this increase in the level of care we provide amounts to constant supervision and 

control, and we might have to prevent the patient from leaving the Hospice in the 

best interests of their safety, the law states that we may be depriving them of their 

liberty. 

In this situation we have to notify the local authority DoLS team and apply for a 

Deprivation of Liberty Safeguard, to ensure that we are acting legally and correctly. 

This will trigger assessments by an independent doctor and best interests assessor 

(often a social worker) to determine if we need to have this extra safeguard in 

place, or whether we should be acting differently in our care planning.
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What care to expect from  
St Leonard’s Hospice 
It is important that when a decision needs to be made about an element 

of someone’s care, we assess at that time if they are able to make that 

decision. Someone’s ability to make a decision may vary from one point in 

time to another, and also may depend on the kind of decision being made. For 

example, a patient may be able to decide whether or not they want breakfast 

and what they’d like, but they may not be able to understand, process and 

weigh up the facts involved to make a decision regarding where they should be 

cared for in the future. 

If a person does not have the ability to make the decision for themselves, and 

there is no Lasting Power of Attorney for Health and Welfare in place, we will 

try to establish what would be in the person’s best interests. A decision can be 

made taking into account the thoughts of family or friends, the  

multi-disciplinary team (e.g. doctors, nurses, physiotherapists, social workers) 

and, importantly, the patient themself as much as they are able. 

There are some elements of care that may be delivered in the Hospice, or by 

our Hospice@Home team, that we would consider to be expected care that 

would usually be given as part of our services. These are outlined in Section 1.

When someone is assessed, we always ask for their consent. If they are unable 

to consent due to lacking capacity for the decision, we would need to establish 

a best interest decision regarding their admission or referral for care and 

treatment, including expected care. 

We would assume patient and family were happy for any of the expected care 

procedures to be started/continued. If, at any time, the patient gave any signs 

that they were uncomfortable or unhappy with this care, then a mental capacity 

assessment and best interests decision would be completed. 

There are other procedures and cares that are either more intimate or invasive, 

which we would always discuss with a patient to gain their verbal consent 

to perform. These are additional care (see Section 2) and complex decision 
making (see Section 3). In the event that a patient lacked capacity to consent, 

we would always complete a mental capacity assessment and best interest 

decision prior to these sort of procedures. These procedures are listed in Section 2 

and Section 3.
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Section 1: Expected care

Medical and/or nursing assessment: this is a conversation which takes place 

when a patient is first seen and assessed by St Leonard’s Hospice. It is a way of 

getting all the important information about a person’s health and social care, so that 

we can make a plan to try and help with their symptoms or problems. This would 

normally take place with the patient themselves, but might also include a family 

member, carer or friend identified by the patient, especially if the patient is feeling 

too tired or unwell to join in the discussion themselves. 

Consent to share information: this concerns the sharing of information about 

your care between Hospice teams and with other healthcare professionals already 

involved in your care (e.g. GP, district nurse and specialist nursing services).

It could also mean sharing information with those involved in funding or 

providing care, for example, Local Authority Social Care Services, NHS Continuing 

Healthcare or a homecare provider or care home that might be providing care in 

the community. Sometimes these organisations may have their own procedure or 

requirements to show consent, and we will explain this to patients and families at 

the time this may be needed. Information might also be used in research, auditing 

our services or to provide evidence to the Care Quality Commission (CQC) if 

requested.

Personal care: this includes helping a patient with personal hygiene, for example 

having a bath or a shower, brushing their teeth and washing their hair. The amount 

of help a person may need could vary and, wherever possible, a person will be 

encouraged to lead in their own care. Personal care also includes checking that a 

person has good skincare and that the areas that might be vulnerable to pressure 

sores are well looked after. This may involve turning the person in bed to avoid 

areas getting sore. It also includes care to keep the mouth clean and moist as a dry 

mouth can be uncomfortable. 

Nutrition and hydration: this means that we will offer patients food and drink 

at regular intervals and when they indicate they may be hungry or thirsty. If we are 

aware that patients have a specialised diet prescribed by a Speech and Language 

Therapist (SALT), such as thickened fluids, we will offer this. In situations where a 

patient who is prescribed a special diet is refusing this because they would prefer 

a standard diet, but it is unclear as to whether the patient fully understands the 

implications of doing this, (i.e. that they may be putting their health at risk), we will 

complete a mental capacity assessment and talk to family and carers in order to 

make a best interests decision. 

If a patient is unconscious and felt to be in the last few days of their life, we would 

not expect them to experience thirst as this is very rare. We would offer mouth care 

to ensure patient comfort. However, even when a patient cannot verbally express 

thirst, if there are any signs of this, we will talk to family and carers about the use 

of fluids via a drip under the skin, which may help (see Section 2). 

Administration of medication: medication will be reviewed when a patient is 

first assessed on the in-patient unit or by the Hospice@Home team. Depending 

on the clinical situation, it may be appropriate to start, stop or change some 

medicines. All medication will be administered as prescribed unless a patient is 

resisting, refusing or is unable to take them. If a patient is refusing a medication 

because they are unable to understand the need or importance of it, a best 

interests decision will need to be made as to whether it is necessary to continue 

with this medicine.
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If a patient is unable to take a medicine, for example, because they are unable to 

swallow tablets, we may convert some medicines into another form. This may be 

a patch, or a pump delivering medicine under the skin. If we felt it was appropriate 

to administer sedative medication via a pump, we would always discuss this with 

carers and complete a mental capacity assessment and best interests decision  

(See Section 2).

Routine observations: blood pressure, heart rate and breathing rate will usually 

be taken the first time a patient is assessed by a doctor on the in-patient unit, or 

may be recorded for patients in the community. This may also include measuring 

the level of oxygen in the blood by placing a loose plastic clip over the fingertip; or 

pricking the fingertip to measure the level of glucose in the blood (blood sugar). We 

do not take these observations regularly, as might happen in hospital, but we would 

perform a set of observations if a patient’s condition changes quickly, and the 

nurses or doctors feel it would be helpful to repeat these. 

Blood testing: blood tests can help us to look at how the organs of the body 

are working. As with routine observations, we do not check blood tests routinely. 

However, if we feel they may help to either identify why something has changed, or 

to look for things which we may be able to reverse to help the patient feel better, 

we may take a blood sample. Even if a patient is unable to consent to a blood test, 

if they showed any signs that they did not wish this test to take place, verbally or 

by their actions (for example withdrawing their arm), we would complete a mental 

capacity assessment and a best interests decision before continuing with the test. 

Physiotherapy assessment: the physiotherapists will usually assess all patients 

for mobility, how well and how safely they can move around, whether their illness 

puts them at risk of falling, and breathlessness management, amongst other things. 

If a patient is being discharged from the Hospice to an environment where they will 

be using stairs, the physiotherapists will also perform a stairs assessment.

Please note: not all of the care listed can be delivered in every setting that St Leonard’s 

Hospice provides care. Care and treatment will be assessed and delivered where appropriate 

and possible, and reviewed as needed.

Section 2: Additional care 

Any of the procedures detailed in Section 1 would also enter this category if they are causing 

distress, or a patient is resisting them in any way, and it is still felt that the procedure is in the 

best interests of the patient.

Further assessment from the multi-disciplinary team:  
(e.g. occupational therapy, family support).

Urethral catheterisation: this involves inserting a tube into the bladder to drain 

urine. We would consider a catheter if a patient was unable to pass urine or if 

they were incontinent and this was causing the patient distress or problems with 

skin soreness. Placing a catheter involves cleaning the area, inserting some gel 

to numb the urethra (pipe that drains urine) and then inserting a rubber tube into 

the bladder. A small balloon is then inflated to keep the tube inside the bladder.  

The procedure usually takes 5-10 minutes and can be done by a doctor or an 

experienced nurse. 

Infusions of intravenous or subcutaneous fluids: it is rare that we need 

give fluids artificially, but if we do, they can be given into a vein (intravenous) or 

under the skin (subcutaneous). We might consider intravenous fluids if a patient 

became unwell with certain infections, or if their kidneys were not working well, 

and it was felt that intravenous fluids might help to reverse the situation. When a 

patient is in the last few days of life, it would be unusual for them to feel thirsty. If 

there were signs of thirst, we would consider giving fluids via a small needle under 

the skin.

Personal grooming: this is shaving of any body hair, where this may be 

appropriate. 
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Bowel care: if a patient is constipated, it is sometimes necessary to give 

suppositories or enemas to help the patient to pass a bowel motion. A nurse or 

doctor would first examine the patient by placing a gloved finger with lubricant 

gel, to reduce any discomfort, inside the rectum to detect unusually hard faeces. 

Suppositories are small, soft, jelly like medicines which are placed just inside the 

rectum. Lubricant is used to insert them and this is not usually uncomfortable. An 

enema is similar to a suppository but it is usually in liquid form. 

Vaginal intervention: it may be necessary to place medicines or creams directly 

inside the vagina in certain conditions. 

Wound care: if a patient has a wound that needs to be looked after and dressed, 

there will be a wound care plan in the nursing notes to detail information about the 

wound and how best to treat it. Specialised dressings can be used and if the wound 

or the dressing change is uncomfortable, painkillers may be used before dressing 

changes to reduce any discomfort for the patient. 

Use of bed rails: if bed rails are present at each side of the bed, there is an 

option to have them raised. The use of bed rails needs to be carefully considered 

as they can be useful, for example to avoid a patient at risk falling out of bed. 

However, for another patient, there may be risks with their use, for example, if the 

patient were likely to try to climb over them, increasing the chance of a fall.

Infusion of sedative medication: sedative medication is sometimes used 

if a patient is suffering from agitation or distress. Reversible causes of agitation 

(for example a full bladder or pain) would always be considered first. If a patient 

was felt to be distressed or agitated we might consider prescribing tablets or 

medication that can be given by a pump (called a syringe driver) to help relax and 

relieve that distress. 

This medication may make the patient sleepy and we would always wish to discuss 

this with carers/staff to make a best interests decision on behalf of the patient 

whose capacity to make their own decisions is deemed to be limited. An infusion of 

sedative medication is sometimes necessary to help relieve agitation, usually at the 

very end of life. Any infusions of medication used are for the sole aim of keeping 

the patient comfortable, they do not hasten the death of a patient. 

Radiological investigations: these are tests that are carried out in the hospital 

and include X-Rays, CT, ultrasound and MRI scans, or other specialist tests. 

Commencing hoisting: a hoist is a piece of equipment used by staff to help a 

patient to move from one place to another when it is not possible, or unsafe, for 

them to move by themselves or with the help of staff/other equipment. A piece of 

fabric like a sheet (called a sling) is placed underneath the patient and attached 

to a hoist which then safely lifts the patient. The hoist has wheels so that staff can 

then move the patient to another place and lower them down again gently.

 



14

Section 3: Complex 
decision making

Any of the procedures detailed in Section 2 would also enter this category if they are causing 

distress, or a patient is resisting them in any way, and it is still felt that the procedure is in the 

best interests of the patient. 

Admission to, or receipt of care from: 

• The Hospice in-patient unit for specialist palliative care or respite, or 

• Hospice@Home team

Discharge or change of residence: 

Especially to somewhere other than the person’s identified home, which is seen to 

be an appropriate place of care.

15Updated and amended from their booklet with kind premission from St Catherine’s Hospice, Scarborough.
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